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OPINION

Thisis alibel suit brought by a physician against a health maintenance organization and
related health insurance entities. The tria court granted summary judgment in favor of the
defendants based on the statute of limitations. The lawsuit involves allegedly false information
reported to the National Practitioner Data Bank. In an issue of first impression, we hold that each
dissemination of the allegedly defamatory information by the Data Bank gives rise to a separate
cause of action. The grant of summary judgment is affirmed in part and reversed in part, and the
cause is remanded.

Plaintiff/Appellant Greg Swafford, M.D. (“Dr. Swafford”) isalicensed physician practicing
family medicine in Shelby County. Defendant/A ppellee Southern Health Plan, Inc. (* Southern™) is
a federally qualified health maintenance organization operating in Tennessee. Southern hired
Defendant/Appellee Memphis Individual Practice Association (“MIPA”) to promote, sell, and
manage an insurance product known as “The Apple Plan.” MIPA is responsible for supervising
physicianswho treat Apple Plan policyholdersin Tennessee.! Southern and MIPA may collectively
be referred to as “the Defendants.”

In February 1990, the parties entered into a contrad entitled “MIPA Participating Primary
Care Physician Agreement” (“Agreement”). The Agreement required MIPA to refe a specified
number of Apple Plan patients to Dr. Swafford and required Dr. Swafford to treat the paients
referred to him. The Agreement stated that either party could withdraw from the Agreement upon
ninety days' notice.

In early 1991, Dr. Swafford was notified that the Defendants intended to sandion him for
substandard care. On April 17, 1991, Dr. Swafford received anotice of termination due to alleged
violations of quality of care standards?® Dr. Swafford believed that the assertion of substandard care
was false, but did not object to his termination.

On August 22, 1991, the Defendants reported Dr. Swafford’' s termination to the National
Practitioner DataBank (“DataBank”). The Data Bank operaes pursuant to 42 U.S.C.A. 8811131,

et. seq. (1995), and maintans adata base of information concerning health care providers. Among

! Dr. Swafford also sued Blue Cross Blue Shield of Tennesseeand THCC, Inc.; these parties
were voluntarily dismissed without prejudice and are not involved in this appeal.

2 Defendants assert that this April 17, 1997, notification gave Dr. Swafford notice that he
would beterminated 90 daysthereafter. Dr. Swaffordmaintainsthat he wasterminated effectiveon
April 17, 1997, without advance notice.



other requirements, the Act imposes a mandate that all hedth care entities report adverse
professiona review actions to the Data Bank. Id. § 11133. Information in the Data Bank is
confidential and can be accessed only by health care entities. 1d. § 11137(b).

Dr. Swafford alleged that, at the timethat the Defendantsreported histerminationto the Data
Bank, he was unaware of the report’ s existence. In January 1992, Dr. Swafford was notified by the
Data Bank that the Defendants had reported that his clinical privileges had been revoked due to
violations of quality of care standards. Dr. Swafford was uncetain about the specific number of
instances in which health care entities accessed his information from the Data Bank; however, at
least three entities have retrieved information from the Data Bank: Baptist Hospital, St. Francis
Hospita, and the Tennessee Board of Medical Examiners. None denied clinical privilegesto Dr.
Swafford. Nevertheless, Dr. Swafford maintains that the existence of the Data Bank report forced
him to defend hisrecord to these entities by demonstrating that the charge of substandard care was
false. The record does not clearly indicate when each of these health care entities retrieved
information from the Data Bank or when Dr. Swafford became aware that theinformation had been
retrieved.?

Dr. Swafford filed alawsuit against the Defendantson June 1, 1993. The case wasremoved
tofederal court and the parties engaged in considerable discovery. On April 28, 1995, Dr. Swafford
filed an amended complaint that appears to alege several causes of action, including defamation,
injury to personal property, intentional infliction of emotional distress, outrageous conduct, tortious
interference with business relations, and civil conspiracy. The federal court remanded the case to
statecourt. Both partiesfiled cross-motionsfor summary judgment. Intheir motion, theDefendants
argued that the gravamen of Dr. Swafford’s Complaint islibel andisbarred by aone-year statute of
limitations. The Defendants also maintained that Dr. Swafford failed to satisfy the elements of
certain other daims.

OnJune 6, 1996, thetrial court entered asucanct order granting the Defendants’ motion for

summary judgment, without elaborating on its reasoning. From this order, Dr. Swafford now

appeals.

® Dr. Swafford filed an affidavit gating that he learned of the retrieval of the allegedly
defamatory information by St. FrancisHospital on March 6, 1995. Dr. Swafford’ s brief claimsthat
Baptist Hospital accessed theinformationin July of 1992, but this assertion isnot clearly supported
by the record.



On appeal, Dr. Swafford asserts that thetrial court erred by granting summary judgmert to
theDefendants. Dr. Swafford arguesthat thetrial court misappliedthe oneyear statute of limitations
for injury to person as opposed to thethree year statute for injury to property. Dr. Swafford also
contends that the trial court improperly utilized the “single publication rule” for the alleged
defamation, as opposed tothe“multiple publicationrule.” Finally, Dr. Swafford arguesthatthetrial
court erred by not applying athree year statute of limitationsto the civil conspiracy charge, and that
his claim for tortious interference with business relations should not have been dismissed.

Inadditionto responding to Dr. Swafford’ scontentions, the Defendants assert that hisappeal
should be dismissed dueto Dr. Swafford’ s“ fatal procedural errors.” The Defendantsallegethat Dr.
Swafford failed to comply with Rules 4(a), 24(a), and 24(d) of the Tennessee Rules of Appellae
Procedure. We will first address the procedural issues.

Thetrial court granted summary judgment to the Defendants on June 6, 1996. Dr. Swafford
filed a notice of appeal on July 8, 1996. He aso filed a post-judgment motion pursuant to Rules
59.02 and 59.04 of the Tennessee Rules of Civil Procedure. Dr. Swafford’ s post-judgment motion
was denied on October 7, 1996. Under Rule 4(b) of the Tennessee Rules of Appellate Procedure,
the time period for filing his notice of appeal ran from the denial of this post-judgment motion. Dr.
Swafford did not file another notice of appeal after his post-judgment motion was denied. The
Defendantsargue that Dr. Swafford’ s failure to file a second noticeof appeal violates Rule 4(a) of
the Tennessee Rules of Appellate Procedure.

Rule 4(a) of the Tennessee Rules of Appellate Procedure provides that the notice of appeal
“shall befiled . . . within 30 days after the date of entry of the judgment appealed from. . ..” Based
on this provision, the Defendants argue that Dr. Swafford’ s appeal should be dismissed. However,
Rule 4(d) of the Rules of Appellate Procedure provides:

A prematurely filed notice of appeal dhall be treated as filed after entry of the
judgment from which the appeal is taken and on the day thereof.

The Advisory Commission Comment to Rule 4(d) states that Rule 4(d):
establishes the genera rule that the right to appeal is not lost by filing notice of
appeal before entry of the judgment appealed from. The Commission is concerned
that somelawyershave misread theoriginal draft and havefailed tofileanew notice

of appeal when the earlier notice is of “no effect” because a motion disposition
intervened. Believing that even a premature notice of appeal sufficesto inform the

adversary that an appeal isintended, the Commission proposes del eting portions of
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subdivisions (b) and (d) to give an early notice an effective date identical to the date
of entry of an order overruling a post-trial motion.

Under 4(d), aprematurely filed notice of appeal may be deemed timely. See Gaskill v. Gaskill, 936
S.W.2d 626, 630 n.4 (Tenn. App. 1996). We find that Dr. Swafford’ s notice of appeal was timely
under Rule 4(d). Rule 4(a) does not bar this appeal.

Defendants also argue that the appeal should be dismissed because Dr. Swafford vidated
Rule 24(d) of the Tennessee Rules of Appellate Procedure by not timely filing a statement that no
transcript was to be filed, and asoviolated Rule 24(a) by failing to timely file a description of the
record.

Rule 24 concerns the preparation and filing of the record on appeal. Although the
requirementsareimportant, failureto comply with Rule 24 does not alwayswarrant dismissal of the
appeal:

The provisionsof Rule 24 regarding the designation, preparation and certification of

the transcript are clear and unambiguous. A brief review of the rule prior to filing

anotice of appeal will provide adequateinstructionto careful counsd. Nonetheless,

we hold that in this case the dismissal of this appeal wasinconsistent with the spirit

and intent of the rules.

Johnson v. Hardin, 926 SW.2d 236, 240-241 (Tenn. 1996). This issue is without merit.
Consequently, we shall address the substantive issues raised on appeal.

A motionfor summary judgment should be granted whenthemovant demonstratesthat there
areno genuineissues of material fact and that the moving party isentitled to ajudgment as amatter
of law. Tenn. R. Civ. P. 56.03. The party moving for summary judgment bears the burden of
demonstrating that no genuine issue of material fact exists. Byrd v. Hall, 847 SW.2d 208, 211
(Tenn. 1993). Onamotion for summary judgment, the court must take the strongest legitimate view
of the evidencein favor of the nonmoving party, allowing all reasonable inferencesin favor of that
party, and discarding all countervailing evidence. 1d. at 210-11. Summary judgment is only
appropriate when the facts and the legal condusions drawn from the facts reasonably permit only
one conclusion. Carvell v. Bottoms 900 S.W.2d 23, 26 (Tenn. 1995). Since only questions of law
are involved, there is no presumption of correctness regarding a trial court's grant of summary
judgment. 1d. Therefore, our review of thetrial court’s grant of summary judgment is de novo on

the record before this Court. 1d.

The applicable statute of limitationsis determined by the gravamen of the action, rather than



the designation of thecaseaslyingintort or contract. Taylor v. TransAero Corp., 924 S\W.2d 109,
113 (Tenn. App. 1995). We look at the subject matter of the lawsuit, rather than the remedial
procedure used. 1d. (citing Williams v. Thompson, 223 Tenn. 170, 172, 443 S.\W.2d 447, 449
(1969)).

Thereislittle dispute in this case that the gravamen of Dr. Swafford saction islibel. See,
e.g., Brown v. Dunstan, 409 S.W.2d 365, 367 (Tenn. 1966); Yater v. Wachovia Bank , 861 S.\W.2d
369, 372 (Tenn. App. 1993). Thetrial court properly applied the one year statute of limitationsfor
“[@lctionsfor libel, [and] forinjuriestotheperson....” Tenn. Code Ann. 8 28-3-104 (Supp. 1997).

Next we must determine whether the one-year statute of limitations had expired when the
plaintiff filed his lawsuit. It is undisputed that the lawsuit was filed more than one year after Dr.
Swafford learned that the allegedly defamatory information had been reported to the Data Bank.
However, it appearsthat at |east oneinstance in which theinformation was accessed may havetaken
place within the one-year limitations period. To resolvethisissue, we must determine (1) whether
the “single publication rule” should apply in this case, and (2) when the limitations period
commenced for each claim.

Under the“traditional common law approach” inlibel cases, anindependent cause of action
existsfor each dissemination of adefamatory statement. Applewhitev. Memphis State Univ., 495
SW.2d 190, 191, 193 (Tenn. 1973). Distribution of multiple copies of libelous materials created
multiple claims, “each one accruing at the time of distribution.” 1d. at 193. Thisis known asthe
“multiple publication rule.” Id.

Inresponseto the problemscreated by amultiplicity of lawsuits, the“ singlepublicationrule”
developed. The single publication rule is an exception to the traditional view that each of several
communications to a third person by the same defame is a separate publication. Under this
exception, “[alny one edition of a book or newspaper, or any one radio or television broadcast,
exhibition of a motion picture or similar aggregate communication is a single publication.”
Restatement (Second) of Torts § 577A(3) (1977).

The comments to the Restatement indicate that the reason for the single publication ruleis
to avoid the “numerous suts’ that may culminate from the publication of a “large-scale
communication.” Restatement (Second) of Torts § 577A cmt. c; see also Applewhite, 495 S.W.2d

at 193-94. The Restaement comments state that the single publication rule does not apply to
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“aggregate publicationson different occasions.” Restatement (Second) of Torts §577A cmt. d. The
Restatement explains:
iIf the same defamatory statement is published in the morning and evening editions
of anewspaper, each edition isaseparate single publication and there are two causes
of action. Thesameistrueof arebroadcast of the defamation over radio or television
or a second run of a motion picture on the same evening. In these cases the
publication reaches a new group and the repdition justifies a new cause of action.

Thejustification for this conclusion usually offered isthat in these cases the second
publication isintended to and does reach a new group.

The single publication rule was recognized in Tennessee in Applewhite v. Memphis State
Univ., 495 SW.2d 190 (Tenn. 1973). In Applewhite, the plaintiff filed suit against the author of
a book and its publisher for allegedly libelous remarks contained in the book. The tria court
dismissed the action, ruling that the statute of limitations expired prior to the filing of thelawsuit.
The plaintiff appealed. Id. at 191. Adopting the single publication rule, the Supreme Court held:

The single publication rule is suited to the contemporary publishing world

where large numbers of copies of abook, newspaper, or magazine arecirculated. It

would substantially impair the administration of justice to allow separate actions on

eachindividual copy and it would create the possibility of harassment, and multiple

recoveries against defendants. Therefore, we hold under Tennessee law a plaintiff

should be limited to asingle cause of action based on the circulation of copies of an

edition of a book, newspaper, or peiodical.

Id. a 194. Thus, for an “aggregate communication” such as book or newspaper, the singe
publication rule applies.

In this case, the Data Bank is an electronic data base that stores information related to the
quality of careof physicians. Each transmission by the DataBank of thereport on Dr. Swafford was
released in response to an dfirmative request by a hospital or other health care entity. Information
stored in the Data Bank may be accessed only by certified health care entities.

The Defendants argue that, once the information is stored on the Data Bank, it becomes
openly accessible to the public and is akin to the “circulation of copies of an edition of a book,
newspaper, or periodical.” Applewhite, at 194. The Defendants contend that any alleged injury

occurs when the information is stored on the Data Bank. Dr. Swafford, on the other hand, argues

that the single publication rule is nat applicable to these facts. He contends that injury does not



occur until the information stored on the Data Bank is requested and retrieved by individual health
care entities.

Whether the single publication rule should be applied to the dissemination of aleged
defamatory information inthe Data Bank to health care providersis an issue of firstimpression in
Tennessee. We found no published decisions in other states addressing this issue.

Since there are no reported defamation cases on the access of Data Bank information, we
look to decisions with analogous facts? Several courts have considered when the cause of action
accrues for an action arising out of an allegedly defamatory statement in a credit report.> In Hyde
v. HiberniaNat’| Bank, 861 F.2d 446 (5th Cir. 1988), the plaintiff claimed that the defendant bank
had submitted to the defendant credit reporting agency an erroneous statement that the plaintiff had
failed to pay adebt. Althoughthe plaintiff wasaware of the fdse information in his credit report,
he took no action to remedy the error. Three years later, a aedit card company rejected the
plaintiff’ sapplicationfor acredit card. I d. at 447. Theplaintiff thenfiled suit for negligent violation
of the Fair Credit Reporting Act (“FCRA"), 15 U.S.C.A. 88 1681 et. seq.°

The FCRA includes atwo-year statute of limitations which beginsto run “from the date on
which theliability arises.” 15 U.S.C.A. 8 1681p (1998). After considering several aternativesfor
when “liability aises,” the Fifth Circuit held that liability arises on the date on which credit was
denied to the consumer, because this is the date “on which injury isinflicted.” Hyde, 861 F.2d at
449. Hyde states:

The day the report is transmitted to a user is usually the date on which injury is

inflicted, sincethat report isused by theinstitution asthe basisforitsdenial of credit

to the consumer. Because the tort is inchoate until the victim is injured, the date

upon which the erroneous information is transmitted by the credit agency to the

potential user corresponds to the date on which the limitations period for the tort
begins.

* Asof thefiling of this opinion, no reported cases address the statute of limitationsin the
context of defamation on the Internet. Undoubtedly thiswill be anissue in the future. See James
E. Stewart & Laurie J. Michelson, Cyberspace Defamation, 75 Mich. B.J.510, 512 (1996); Byron
F. Marchant, On-Line on the Internet: First Amendment and Intellectual Property Uncertaintiesin
the On-Line World, 39 How. L.J. 477, 503 n.90 (1996).

®> Thisissue wasraised in Yater v. Wachovia Bank, 861 S.W.2d 369, 372-73 (Tenn. App.
1993), but it was not necessary to resolve it in that case.

® Enacted in 1970, the FCRA was designed to require credit reporting agencies to maintain
“reasonableprocedures’ to ensure that accurate consumer information isreported. 15U.S.C.A. 88
1681(b) and 1681e(a) (1998). Under the Act, an injured consumer may sue acredit reporting agency
for failure to comply with requirements set forth in the Act. 15 U.S.C.A. § 16810 (1998).
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Id.” The Hyde Court discussed whether |ater dissemination of the same credit report constituted a
separate cause of action to which a distinct limitations period would attach. After discussing the
application of the single publication rule in defamation suits, the Court stated:

Wedo not find therational e underlying the single-publicationrule applicable

to the Fair Credit Reporting Act. Themajor harm may, indeed, result from the first

transmission of defamatory material to an institution, but the confidential nature of

a credit report necessarily means that each new issuance results in a distinct and

separateinjury. The Restatement of Torts (2d) 8 577A appearsto diverge from the

single-publication rule in its Comment on subsection (1) when it states that “each

communication of the same defamatory matter by the same defamer, whether to a

new person or to the same person, is aseparate and distinct publication, for which a

separate cause of action arises.” We adopt the Restatement’s formulation and

conclude that each transmission of the same credit report is a separate and distinct

tort to which a separate statute of limitations applies.

Id. at 450.

Smilarly, inLawhorn v. TransUnion Credit I nfo. Corp., 515 F. Supp. 19 (E.D. Mo. 1981),
theplaintiff brought aclaim under the FCRA, all eging that the defendant credit reporting agency had
repeatedly violated the Act by failing to ensure the accuracy of the plaintiff’s aredit report. The
plaintiff claimed that the defendant’s violations were in the naure of a “continuing violation,”
resulting in the denial of credit on more than one occasion over the course of several years. |1d. at
19-20. Thecourt rejected the plaintiff’s* continuing violation” theory, holding that“liability arises,
if at al, when defendant’ s practiceslead to the preparation of an erroneous or incompl ete consumer
report.” Id. at 20.

The court interpreted the FCRA as recognizing separate violations of the Act for the
dissemination of each report. Id. Thus, “the date of the report would signal the beginning of the
running of the statute of limitations,” and the plaintiff was permitted to recover for violations that
occurred within the two year limitations period. 1d.; see also Wilson v. Parter, Wright, Morris &
Arthur, 921 F. Supp. 758, 761 (S.D. Fla. 1995) (“[T]he alleged violations of the FCRA committed
by [the credit reporting agency] took place whenthe credit reportswereissued. . . .”); Koropoulos

v. The Credit Bureau, Inc., 734 F.2d 37, 39 (D.C. Cir. 1984) (holding that the provisions of the

FCRA alow aconsumer to bring suit “onlyif a credit reporting agency issues an inaccurate report

" Insupport of thisholding, the Court cited alaw review articlethat drew an “andogy to the
common law rule in commercia defamation cases.” Hyde, 861 F.2d 446, 449 (citing Martha F.
Davis, Solving Statute of Limitations Problems under Fair Credit Reporting Act, 18 Ind. L. R. 507,
514 (1985)).



on the consumer, since only then does harm flow from the agency’s violation.”); Ralph V. Seep,
Annotation, Running of Statuteof Limitationsin Civil ActionsUnder Fair Credit Reporting Act, 111
A.L.R. Fed. 647 (1993).

In Schneider v. United Airlines, Inc., 256 Cal. Rptr. 71 (Cal. App. 1989), the plaintiffsfiled
adefamation lawsuit against the defendants for transmitting allegedly false information to a credit
reporting agency. The plaintiffs claimed that the information was transmitted with the intent tha
the credit agency would republish the information. A few monthslater, the plaintiffs were notified
by abank (“Bank 1) that their applicationsfor credit cardswereregjected. Bank 1'srejectionswere
duein part to thecredit report. Several weekslater, the plaintiffsreceived acopy of thecredit report.
Several months after this, the plaintiffslearned that the credit reporting agency had republished the
information to a second bank (“Bank 2"). Based in part on the credit report, Bank 2 denied the
plaintiffs request for credit. The plaintiffs lawsuit was filed more than one year after the
transmission of the credit information from the defendants to the credit reporting agency. The
lawsuit was also filed more than one year after the transmission of the informationfrom the credit
reporting agency to Bank 1. However, the lawsuit was filed within one year of the transmission of
theinformation by the agency to Bank 2. The plaintiffsargued that the republication to Bank 2 was
within the one-year statute of limitationsfor libel. 1d. at 73. Thetrial court ruled that the cause of
action accrued at the time the plaintiffs discovered the existence of the allegedly fal se credit report.

The California Court of Appealsreversed thetrial court’sruling. 1d. at 74. Distinguishing
the case from instancesin which the single publication rule was applied, the Court held that “where
republication reaches a new entity or person, repetition justifies anew cause of action.” Id. at 75.
Citing the traditional common law approach, the Court found that the credit reporting agency’s
dissemination of the credit report to Bank 1 and Bank 2 * constituted two separate publications,” and
that the plaintiffs had two independent causes of action. 1d. at 76. Consequently, the Court ruled
that theplaintiffs actionfor libel for the dissemination of theinformationto Bank 2wastimely. 1d.;
but see Ferber v. Citicorp Mort., Inc., No. 94 Civ. 3038, 199 WL 46874, at *6 (S.D.N.Y . Feb. 6,
1996) (“[W]efindthat [theddendant’ 5] alleged ‘ continuedreporting’ wasnot arepublication giving
rise to anew cause of action.”)

Thefactsin this caseare analogous to the facts in the above credit report decisions. Unlike
the mass publication of a book, magazine or television commercial, itisunlikely that more than a
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handful of individuals or entities would gain access to information stored in the data base. Unlike
Applewnhite, the information stored in the Data Bank is not within the domain of the “contemporary
publishing world.” Applewhite, 495 SW.2d at 194. In addition, the health care entitiesin this case,
liketheentitiesaccessing credit information, requested information from the DataBank on separate
and distinct occasions. Therefore, thereisno “aggregate publication” as contemplated in cases
applyingthesinglepublicationrule. Whileinformationinthe DataBank may be accessed by several
entities, thejustification for the single publication rule, avast multiplicity of lawsuitsresulting from
amass publication, issimply not present here. Under the facts of this case, we holdthat the single
publication rule is inapplicable® Therefore, a separate limitations period attaches to each
publication.

We must next consider the date on which Dr. Swafford’s cause of action accrued, i.e, the
date on which the limitations period began to run. The statute of limitations commences when the
plaintiff has a cause of action. R.J. Reynolds Tobacco Co. v. Carson, 187 Tenn. 157, 172, 213
SW.2d 45, 51 (1948). The cause of action accrues when the plaintiff attains the right to sue.
Armisteadv. Clarksville-Montgomery County School System, 222 Tenn. 486, 490, 437 S.W.2d 527,
528-29 (1969). In Shell v. State, 893 SW.2d 416, 422 (Tenn. 1995), the Tennessee SupremeCourt
held:

Under the law of Tennessee, a cause of action accrues when the plaintiff suffersin

actuality alegally-cognizablewrong and thusacquiresarightto bring suit for redress.

Where, ashere, it is alleged that the defendants disseminated wrongfully untruthful

information about the plaintiff, the cause of action accrues, and the statute of

limitations begins to run, at the time such dissemination takes place.
(citations omitted).

Inthiscase, theinformationwastransmitted from the Defendantsto the DataBank on August
22,1991. Itisundisputed that Dr. Swafford had notice of this transmission in January 1992 at the
latest. Dr. Swafford filed hislawsuitin June 1993. Therefore, if the limitations period began to run
at the point of transmission to the Data Bank or at the point of discovery by Dr. Swafford, Dr.
Swafford’s action would be time-barred, since both dates are beyond the one-year statute of

limitationsfor libel. Tenn. Code Ann. § 28-3-104 (Supp. 1997). However, if the limitations period

began to run on the date on which the Data Bank information was transmitted to a health care

8Wedo not address a situation in which theinformation in the Data Bank could be accessed
by the general public.
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facility, arguably, at least oneclaim, based on thetransmission to Baptist Hospital, would betimdy.
No case law in Tennessee addresses application of the statute of limitations when the plaintiff had
knowledge of the likelihood of publication beforeit occurred.

The Defendants contend that the statute of limitations should begin to run from the date in
January 1992 on which Dr. Swafford knew that the alegedly defamatory information was stored
with the DataBank. The Defendants note that Dr. Swafford was aware of thelikelihood that health
care providers would accessthereport. Consequently, they maintain that he should be required to
bring his action within one year of the date he discovered that the information was stored with the
DataBank. Under the Defendants’ analysis, Dr. Swafford’ s Complaint wasfiled more than a year
after the date of discovery and his action is bared by thestatute of limitations.

In the credit report cases discussed above, the courts determined that liability arose, and the
limitations period commenced, when the credit report was transmitted from the credit agency to a
user. SeeHyde, 861 F.2d at 449; see also Lawhorn, 515 F.Supp. at 20; Wilson, 921 F. Supp. at 761,
Koropoulos, 734 F.2d at 39.  One commentator discussing the FCRA noted:

Information stored on computer software does not constitute areport until someone

asks for areadout, for the contents of the report will not be discovered absent some

communication. Therefore, danages do not arise until the report is communicated

to apotential lender, affecting the borrower’ sfinances, reputation, or peace of mind.
MarthaF. Davis, Solving Statute of Limitations Problems Under Fair Credit Reporting Act, 18 Ind.
L.Rev. 507, 514 (1985).

However, most of the credit report cases involvesituationsin which the plaintiff discovered
the existence of the report after the report was disseminated to various businesses. For instance, in
Wilson v. Retail Credit Co., 438 F.2d 1043 (5th Cir. 1971), the plaintiff aleged that a credit
reporting agency had released alibelous credit report about the plaintiff to several businesses. The
plaintiff discovered the existence of the report after it was released. Id. at 1045. Applying
Mississippi law, the Court held that the cause of action accrued, “when the report was received by

defendant’ s customer, and not when plaintiff discovered its existence.” Id; cf. Tom Olesker’s

Exciting World of Fashion, Inc. v. Dun & Bradstreet, Inc., 334 N.E.2d 160, 164 (I1l. 1975)

° Thisissuewasraisedin Yater, supra, but resolution of that issuewas not necessary. Yater,
861 S.W.2d at 372-73.
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(holding that statute of limitations begins to run when the plaintiff knew or should have known of
the report’ s existence); Kelley v. Rinkle 532 SW.2d 947, 949 (Tex. 1976) (same).

In Hyde, supra, the plaintiff was aware of the erroneous credit report three years before he
was denied credit based on the report. He filed suit for negligence under the FCRA. The Hyde
Court held that the limitations period for the cause of action in tort began to run when the erroneous
information was transmitted from the credit agency to the potential user. The Court obsaved:

The failure of the consumer to mitigate his damages by filing suit when heis first

injured, thus permitting a more widespread circulation of the credit information,

should have a*“bearing [only] on the [calculation of] damages.”

Id. at 450 (quoting Prosser & Keaton on the Law of Torts 8113, at 800 (5th ed. 1984)).

In Schneider, supra, the plaintiffs knew of the erroneous credit report at the time the
defendants filed the report with the credit reporting agency. As in this case, the defendants
contended that the statute of limitations should begin to run from the date the plaintiff knew of the
report. The Schneider Court held:

If aplaintiff isaware of thefactsgving risetoacause of action which accrued before

the cause of action on which heis suingbased on the samedefamatory matter ashis

earlier cause of action but based on a separate publication, the statute of limitations

on the later cause of action does not run from the time of accrual of thefirst cause of

action. Therefore, the fact that [plaintiffs] had knowledge that defamatory

information was published by respondentswhen they suppliedthe credit information

to [the credit reporting agency] does not precludethe application of the rule that a

party has a cause of action for libel each time the defamatory matter is published,

even if the originator of the defamatory matter did not republish the defamaory

matter, as long as republication should have been reasonably foreseeable by the

originator.
Schneider, 256 Cal. Rptr. at 75.

In this case, we need not determine whether a cause of action for libel arose at the point of
transmission of the information to the Data Bank or at the point of discovery by Dr. Swafford. As
noted above, both dates are beyond theone-year statute of limitations. However, sincewe hold that
the single publication rule is inapplicable and a separate limitations period attaches to each
publication, we must determine when the limitations period commenced for each claim arising out
of a publication that occurred within one year prior to the filing of the complaint.

As in Schneider, Dr. Swafford had knowl edge of the allegedly defamatory information
before it was published to health care entities. Both Dr. Swafford and the Defendants could
reasonably foresee that such publication would occur. However, asin Schneider, Dr. Swafford's

prior knowledge of the defamatory information “does not predude the application of the rule that
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a party has a cause of action for libel each time the defamatory matter is published,” Schneider,
supra, at 75, so long as the publication is “reasonably foreseeable.” A separate claim arises out of
each publication, and a separate injury occurred with each publiceaion. For each claim, “thestatute
of limitations begins to run at the time such dissemination takes place.” Shell, 893 S\W.2d at 422.

See also Wilson v. Porter, Wright, 921 F. Supp. a 761 (“ The alleged violations of the FCRA
committed by [the credt reporting agency] took place when the credit reports wereissued . . .”).
Therefore, we hold that the limitations period for each claim commenced on the dae on which the
potential user received the information from the Data Bank.

Therecord doesnot dearly indicate when the DataBank transmitted theinformation to users
such as Baptist Hospital and St. FrancisHospital. This must be determined on remand. The grant
of summary judgment to the Defendants must be reversed as to claims arising out of instancesin
which the DataBank transmitted information to a potential user within one year prior to the filing
of Dr. Swafford's lawsuit. This holding is predicated on Dr. Swafford’s prior knowledge of the
existence of the information in the Data Bank.™

Dr. Swafford al so contendson appeal that thetrial court erredin gpplying theone-year statute
of limitationsto hisclam of civil conspiracy. Dr. Swafford’ sAmended Complaint allegesthat the
Defendantshave continued to conspire to destroy his reputation, damage his emoti onal well-being,
ruin his practice and deprive him of revenue. He argues that civil conspiracyis an intentional tort
and isgoverned by the three-year statuteof limitations set forth in Tennessee Code Annotated 8§ 28-
3-105 (Supp. 1997). In support of his argument, Dr. Swafford cites Budget Rent-A-Car of
Knoxville, Inc. v. Car Services, Inc., 469 SW.2d 360, 362, 225 Tenn. 342, 348 (1971). The
Budget Court states:

Conspiracy is atort and is subject to the running of the statute of three years. The
period of limitations beginsto run from the time of the last overt act . . . .

Id. Dr. Swafford maintainsthat the alleged conspiracy isa“ continuing” conspiracy. He arguesthat

19|t should be noted that this Court recently addressed a situation in which the plaintiff had
no prior knowledge of the potential for libel and the plaintiff discovered thelibel at adatelater than
the point of dissemination. See Leedomv. Bell, No. 03A01-9704-CV-00136, 1997 WL 671918, at
*7 (Tenn. App. Oct. 29, 1997) (adopting the Mississippi Supreme Court’ s holding that the statute
of limitations should run from the point of dscovery “in that limited class of libel cases which,
because of the secretive or inherently und scoverable nature of the publication the plaintiff dd not
know, or with reasonabl e diligence could not have discovered, that he had been defamed.” (quoting
Staheli v. Smith, 548 So.2d 1299, 1303 (Miss. 1989))).
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each communication by the Defendants to the Data Bank “conceming Swafford without advising
him of such communication constitutes a separate overt act (by omission), and . . . insofar as [the
Data Bank] actsin effect as the agent of MIPA in republishing its misinformation, each and every
publication and republication by [the Data Bank] to hospitals, health boards, and other concerned
agenciesand personsconstituteacontinuing and unknown number of additional overt conspiratorial
acts.”

“[A] civil conspiracy. . .is neither apunishable offense standing alone nor awrong capable
of supporting acause of action byitsownweight.” Wyatt v. Union Mortgage Co., 598 P.2d 45, 53
(Cal. 1979). Consequently, the procedural law applicable to the gravamen of the complaint applies
to the civil conspiracy claim. See Taylor v. Trans Aero Corp., 924 SW.2d 109, 113 (Tenn. App.
1995); see also Wyatt, 598 P.2d at 53, n.4 (“it is precisely because civil conspiracy is not atort or
acause of actionitself that thetolling of the statute of limitations on the underlying tortsin this case
becomes relevant at all.”). For example, in Braswell v. Carothers 863 SW.2d 722, 725 (Tenn.

App. 1993), the Court held:

The statute of limitations for personal injury claimsisoneyear. T.C.A. 8§ 28-3-104.
Thisincludes personal injuries resulting from the tort of civil conspiracy.

(citing Harvest Corp. v. Ernst & Whinney, 610 S.\W.2d 727, 729-30 (Tenn. App. 1980)). Asnoted
above, the gravamen of Dr. Swafford’s action islibel. Therefore, his claim of civil conspiracy to
libel is governed by the one year statute of limitations. Tenn. Code Ann. § 28-3-104.

We must next determine when the one-year limitations period commenced as to Dr.
Swafford’s claim of civil conspiracy. Cease law indicates that the limitations peiod for a civil
conspiracy claim commenceswith thelast overt act committed by the co-conspiratorsin furtherance
of the conspiracy:

A civil action for injury lies for aconspiracy only from the time that an overt act

causing such damage has been created or enacted. Asan ordinary proposition there

is no civil liability for conspiracy until an overt act has been committed. Where

thereisa continuing conspiracy, or whereacts continueto show a conspiracy, the

statute of limitations commences to run from the lag overt act and not from the

first. ... Itisnot when the result or the suffering is continued--not when the

suffering is done, but when the act is done which causes the suffering. It isthe
overt act causing the conspiracy that causes the damages and it is from thisact that
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the statute begins to run and not from the suffering or the hurting as a result of the
act.

Emerson v. Machamer, 431 SW.2d at 283, 286 (Tenn. 1968) (citations omitted) (emphasis
added);™ see also Budget, 469 S.W.2d at 362, 225 Tenn. at 348.

An overt act is“an act done by one or more of the conspiratorspursuant to the scheme and
in furtherance of the object [of the conspiracy].” 15A C.J.S. Conspiracy 85, p. 607. Although Dr.
Swafford allegesthat the Data Bank acted “in effect asthe agent of MIPA,” the complaint does not
allege that the Data Bank is an aleged co-conspirator. Therefore, the last overt act committed by
the co-conspiratorsin this caseisthe Defendants' transmission of information to the Data Bank, not
the Data Bank’ s dissemination of theinformation to third parties. The date of the last transmission
of information to the Data Bank is unclear from the record and must be determined on remand.

The Defendants contend that Dr. Swafford failsto state a claim for civil conspiracy to libel
because he can prove no damages. It is undisputed that Dr. Swafford was not denied clinical
privileges by any of the health care entities that accessed the information from the Data Bank.
Consegquently, he can point to no tangible economic damages. However, Dr. Swafford alleges that
his reputation was damaged and that he has been farced to spend numerous hours defending his
record. InBraswell the Court held that “[d]amagesfor mental suffering arerecoverableinan action
for civil conspiracy.” Braswell, 863 SW.2d at 727. Thisissue iswithout merit.

Findly, the Defendants contend that Dr. Swafford’'s clam of tortious interference with
business relations was properly dismissed since Dr. Swafford failed to demonstrate any economic
harm. As noted above, Dr. Swafford concedes that his clinical privileges were not denied by an
entity that accessed the information from the Data Bank.

The elements necessary to establish a prima facie claim for tortious interference with a
businessrel ationship are set out in New Life Corp. of Am. v. ThomasNelson,Inc., 932 SW.2d 921,
927 (Tenn. App. 196). The elementsinclude:

.. . the existence of a valid business relationship (not necessarily evidenced by an

enforceabl econtract) or expectancy; knowledge of therelationship or expectancy on

the part of interferer; an intentiond interference inducing or causing a breach or

termination of the relationship or expectancy; and resultant damage to the paty
whose relationship or expectancy has been disrupted.

1 In Emerson, cited by Dr. Swafford, the Court applied aone year statute of limitations for
the conspiracy claim. Emerson, 431 S.W.2d at 286.

15



Id. (quoting 45 Am. Jur. 2d Interference 50 (1969)); see also Collinsv. Greene County Bank, 916
S.W.2d 941, 947 n.3 (Tem. App. 1995). Inthiscase, Dr. Swafford failed todemonstrate any breach
or terminati on of abusiness rel ati onship or expectancy. He failed to establish a necessary element
of thisclaim, and thereforethetrial court correctly granted summary judgment to the Defendantson
thisissue.

In sum, we holdthat Dr. Swafford’ s failure to re-file his notice of apped and hisfailure to
file a statement that no transcript was to be filed do not warrant dismissal of this appeal. We hold
that the gravamen of Dr. Swafford’scomplaint islibel and tha the one-year statute of limitaionsis
applicable. Wefind that the “single publication rule” is not applicable under the facts of this case,
and that each dissemination of the alegedly defamatory report gives rise to a separate cause of
action. Any claim that may have arisen & the point of transmission of the information to the Data
Bank or at the point of discovery istime-barred. Asto claimsarising after discovery, thelimitations
period for each causeof action commenced on the date of dssemination of theallegedly libelous
information, i.e., the dates on which potential users received the report from the Data Bank. The
caseisremanded for adetermination of the dates on which the DataBank report was transmitted to
users. To the extent that any transmissions of the allegedly defamatory report occurred within one
year prior to the filing of Dr. Swafford’s complaint, the grant of summary judgment to the
Defendantsis reversed.

Asto Dr. Swafford’s claim of civil conspiracy to libel, we hold that the one-year statute of
limitations applicable to libd claims would also gply to the conspiracy claim. The limitations
period for the claim of civil conspiracy commenced on the date of the last overt act by the aleged
co-conspirators, the Defendants. The caseisremanded for adetermination of this date aswell, and
the grant of summary judgment on this claim isreversed if this date is determined to be within one
year prior tothefiling of Dr. Swafford’ slawsuit. On Dr. Swafford’s claim of tortiousinterference
with business relations, the grant of summary judgment is affirmed because Dr. Swafford failed to

present evidence of the breach or termination of abus nessrelationship or expectancy.
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The trial court’s order is affirmed in part, reversed in part, and remanded for further
proceedings in accordancewith this Opinion. Costs on appeal are taxed equally to both parties, for

whi ch execution may issueif necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J.,W.S.

DAVID R. FARMER, J.
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